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ANATOMY OF LITIGATION

FROM AN EXPERT
WITNESS'S EYES

A textile expert offers an
overview of how three
complex cases were decided

By Sam Garofalo

n virtually every litigation, there are

common denominators. Simply put, a _

party in the case or an equipment mal-
function occurred inadvertently, causing
damage to linen, machinery, personal
injury or death. Litigation is not fun. Just
ask anyone who has been involved in a
case that went to a jury trial. Litigants
must keep cool heads, especially on the
discovery of an issue.

Finger pointing by well-meaning ven-
dors and salespeople can easily sway your
thinking. It’s important in any case that
both sides act in good faith. If someone
in the case is attempting to cash in on

the other party, it usually comes back to
haunt the bad-faith litigant. Lady Justice
is blind, but not stupid.

I suggest that the parties in these cases
acknowledge the problem like adults and
communicate the issue fairly and prop-
erly. Continued communications—with
personal feelings left at the door—and
realistic expectations are the keys to an
equitable resolution. In my experience,
arrogant, angry or greedy litigants will
hang themselves.

Both parties have the responsibility to
immediately work together and search
out the cause to stop any further dam-
age. If you see a potential for litigation
on your radar, think twice about it.

Then follow these simple steps!

= A plaintiff should send at least
five representative samples of linen

damage and also send a new unpro-
cessed sample from the same lot to an
independent laboratory to determine
the actual cause. In the case of ma-
chinery issues, extensive photograph-
ic evidence should be assembled.

Most important is to be cautious on
how you approach the other litigant.
Make sure you are talking to a deci-
sion maker who can resolve the mat-
ter or put you in touch with a person
who can.

As a plaintiff, the burden of proof is
on you by a “preponderance of ev-
idence.” In other words, your evi-
dence must be better than that of the
defendant.

Make sure you have the right defen-
dant. Most damage to linen, machin-
ery or other related products can have
several different causes.

Save all of the damaged goods, but
don’t put in floor drops, stains, rips,
etc., or goods damaged by some
means other than the one that’s the
subject of the dispute. If you do in-
clude such items, it very likely will
come back to haunt you!

A defendant should listen carefully
to the plaintiff; don’t be defensive.
Tell them that you are taking the is-
sue very seriously.

Immediately upon being notified, get
as much written or real evidence (sev-
eral damage samples) as you can. You
should also acquire service and any
other reports that could contain clues
as to what happened.

Conduct a thorough examination
of all systems for any possibility of a
malfunction and document any you

find.

EDITOR’S NOTE: The author is not an attorney; he’s a laundry consultant with 65 years of industry experience. Garofalo has provided forensic evidence, expert-
witness testimony and rendered opinions in hundreds of industry cases over 45 years. His job is to produce real evidence, pro and con and present that evidence to

clients/attorneys in a form that’s clear and convincing.
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= Also look for any mechanical issues
with the other processes that could
contribute to the damage.

= Take photographs of all of the al-
legedly damaged goods or equip-
ment. In the case of linen damage, get
good clear photos of all the alleged
damage. Attempt to establish the ac-
tual value of the property damage.

= Send samples of the damage and new
unprocessed samples to an indepen-
dent lab for analysis. It’s important
that the lab understands that you are
looking for the cause.

Stay in communication with the oth-
er party during the period of time that
you are waiting for lab reports. After the
reports are in, and youre comfortable
that you can work with the other side,
sit down and try to make some sense of
it! Many times, insurance companies will
get involved and will help negotiate/me-
diate a settlement.

Potential litigants must act in good faith
to resolve the issue, if one resists and has
a hidden agenda, they will most likely
lose. The point of no return is when at-
torneys file papers in the judicial system.

The cases described below are real.

Weve withheld names to protect the
various parties involved in these disputes.

CASE NO. 1 BREACH OF

SERVICE (CONTRACT)

The plaintiff was the linen supplier to a
small regional hospital owned by large
healthcare organization. The plaintiff
sued for breach of contract for early ter-
mination and losses of revenue. They
based their case solely on the breach of
contract, resting on the strength of the
contract itself and that the defendants did
not meet the burden of proof to cancel
for cause (i.e., for poor service). In the
trial, the plaintiff presented extensive
evidence using a forensic accountant as
their expert who outlined the lost rev-
enue incurred and barely addressed the
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issues of poor-quality linens. The defen-
dant terminated the contract and went
with another vendor, with cause.

The defendant rightfully chose to prove
that the plaintiff had breached their
contract by not providing an acceptable
level of service to the facility. In a huge
volume of “Bates notes” (written docu-
mentation and witness declarations) the
defendant produced a litany of evidence
that for over a two-year period the linen
supplier was so bad that surgeries were
canceled due to a lack of operating room
(OR) linens, or surgical gowns. Lack
of linen for the units was also noted in
the Bates notes, along with stained and
ripped product that was deemed unser-
viceable. The evidence of breach of qual-
ity service was overwhelming.

Still, the case dragged on for more than
three years. The jury decided its verdict
in favor of the defense, (the hospital).
The defendants were awarded all legal
fees and court costs.

CASE NO. 2 CHEMICAL

DAMAGE CLAIM

The plaintiff, a laundry, claimed that his
chemical company damaged all of their
linen and machinery due to overuse of
chlorine bleach. The plaintiff further
claimed that he was forced to sell off a
lucrative resort route to recoup losses and
that the damaged linen included tens of
thousands of pounds of unusable goods.
In an on-site visit to the facility, it was
found that the damaged linen seen was
at the most about 75 lbs. (34 kg.) stored
in the outside compressor room. When
asked where the rest of the damaged lin-
en was, the plaintiff said that he’d thrown
it out. Several samples deemed damaged
were taken for chemical testing and no
chemical damage was found. During
the on-site visit, the plaintiff showed the
investigator for the defense where there
were signs of chemical leaks near the
wall where the pumps were placed, and
some corrosion on the level boxes (not
unusual). The purpose of any forensic
study is to produce real evidence that’s

exculpatory (i.e., good for your side). A
line of questioning needs to be estab-
lished for use during depositions or trial.

The subsequent investigation showed
that the plaintiff had sued his last three
chemical companies over the same issue;
onc vendor was sued twice! After the on-
site visit and forensic study, several red
flags appeared regarding the ethical be-
havior of the plaintiff, so questions were
framed to reveal these irregularities. In
addition, the defendant’s attorneys were
advised to subpoena the bill of sale for
the resort acquisition and all deposit
slips, especially including cash receipts!

As the defendant’s deposition continued
for about three hours, the plaintiff angri-
ly asked the witness “How much are they
paying you to screw me?” The plaintiffs’
attorney asked for a break and we went
off the record. The expert immediate-
ly fired back that they were paying him
to bring out the truth and used the op-
portunity to ask why the plaintiffs had
never disclosed under subpoena the cash
deposit slips. The plaintiff loudly stated
that, “There was no cash,” to which the
expert shot back that, according to the
buyers’ vice president of acquisitions,
that 32% of the routes were cash. The
plaintiff then became enraged and came
across the conference table in a threat-
ening manner. Understand: This was
not normal behavior. The plaintiff was
off base as was the expert. The deposi-
tion was adjourned for a half hour, af-
ter which the plaintiff’ settled for some
of their legal fees, which was basically a
nuisance settlement. This case dragged
on for more than three years before it
was resolved.

CASE NO. 3 BREACH OF

CONTRACT

The defendant, a high-end hotel brand,
bought a piece of new machinery to re-
place an old-style water-extraction de-
vice. The contract agreed that the de-
fendants would pay a specific amount for
the press. The plaintiffs agreed to install
and make sure that the machine operated



properly. It was a rough start-up and the
machinery company presented volumes
of documentation to show that they did
their due diligence under the contract.
The defendant refused to pay for the
equipment. The general manager (GM)
let his ego and anger get the best of him.
He started an all-out war that included
using employees to create a pattern of
unacceptable behavior to bolster his case.
He then filed a $1 million-plus counter-
claim for damaged linen that he claimed
was caused by the new machine. During
an on-site forensic study, the analyst no-
ticed a pattern of deception. The laundry
manager showed the analyst over 200
boxes filled with linen that they claimed
had the same common problem. Samples
had been sent to two independent lab-
oratories with similar results. The most
compelling laboratory report stated on
its first page that all of the damage on the
sheets was mechanical, which suggested
that it was caused by the water-extraction
device! The attorney for the proper-
ty was obsessed that it was mechanical
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damage caused by machinery. However,
basing his case on his interpretation of a
description on pg. 1 of the report was a
mistake. He obviously didn’t understand
or hadn’t read the whole report, which
showed on pg. 3 that the fabric tested
had failed a Fehlings test, which is ten-
sile strength loss due to exposure to acid.
The acid damage was the primary cause
for the problems with the linen!

The analyst suggested that the GM and
the laundry manager pick out any three
boxes from the damaged goods. These
three boxes would be used in a represen-
tative sampling protocol. The boxes were
brought into a breakroom/field laborato-
ry where each sheet was examined and
tested for several issues and cataloged.
Less than 45% of the sheets had the me-
chanical damage described above. The
case went to a jury trial, and the verdict
favored of the plaintiff (the machinery
company). The defendant (hotel) had to
pay all court costs, legal and expert fees
and received “0” on their counterclaim.
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LITIGATION LESSONS—
KEEP CALM AND DO YOUR

HOMEWORK!

In all three cases, the losing parties fell
short in terms of preparing and present-
ing their arguments. They either lacked a
solid grasp of the facts, served up decep-
tive testimony and/or let their emotions
spill over into the courtroom.

A few lessons from this trio of lawsuits
are clear. If you find yourself facing liti-
gation and no out-of-court resolution is
possible, make sure your team gathers
and analyzes all the available evidence.
Then keep calm and make your case as
honestly and forthrightly as possible. In
essence, you must explain to the judge or
jury why they should rule, based on the
facts, in your favor.

& SAM GAROFALO is a consultant in
Mooresville, NC. Contact him at
315.882.2950; sam@technicalconsulting1.com.
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